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I. INTRODUCTION

In September 1997, the plaintiffs sold their company, Professona Network Services (“PNS’),
to defendant U.S. Office Products (“USOP’) in exchange for 121,124 shares of USOP common
stock. After the merger and before the plaintiffs sold their USOP stock, the value of the USOP stock
decreased significantly. The plaintiffs claim that on February 11, 1998, the defendants agreed to

compensate the plaintiffs for the loss in value of the USOP stock. After the defendants failed to provide

this compensation to the plaintiffs, the plaintiffs filed a four-count complaint claiming breach of contract,



promissory estoppdl, negligent misrepresentation, and unfair trade practices.

The plantiffs origindly filed this action in the United States Didtrict Court for the Didtrict of
Connecticut. The Judicid Pand on Multi-Didtrict Litigation (“MDL Judicid Pand”) trandferred the case
to this court for pretria proceedings as part of the USOP Multi-Didtrict Litigation (“MDL”) action
pending in this court. This case and othersin the USOP MDL action involve defendants USOP and
Jonathan Ledecky, the former Chairman, Chief Executive Officer, and President of USOP; but thisis
the only USOP MDL case dso filed againgt defendant Aztec Technology Partners (“New Aztec”).

The court dismissed defendant Ledecky from this complaint in an earlier Memorandum Opinion. This
meatter is now before the court on the separatdly filed motions to dismissfiled by defendants USOP and
Aztec. For the reasons set forth below, the court grants in part and denies in part the defendants

motionsto dismiss.

Il. BACKGROUND?
A. Summary of the Case?
The plaintiffs, Philip Arturi and Bruce Tordllo, are the former owners of PNS, a corporation
located in Connecticut. Am. Compl. (“Compl.”) 9111, 11. On September 25, 1997, the plaintiffs sold

PNS to USOP, a corporation located in the District of Columbia, for 121,124 shares of USOP stock

! Because the court is resolving motions to dismiss, the court treats the facts dleged in the
complaint astrue. Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by
Harlow v. Fitzgerald, 457 U.S. 800 (1982).

2 On January 2, 2001 the court granted defendant Jonathan Ledecky’ s motion to dismiss
the daims againg him in this complaint for lack of persond jurisdiction. Please refer to that opinion for
adetalled recitation of the facts of this case. Mem. Op. dated Jan. 2, 2001 at 2-9.
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pursuant to awritten Agreement and Plan of Reorganization (“Reorganization Agreement”). 1d. 11 20,
22. During negotiations regarding USOP s acquisition of PNS, the defendants dlegedly made
mideading statements and conceded information regarding USOP s business strategy. According to
the plaintiffs, the defendants were thereby able to acquire PNS for less than the agreed-upon
condderation (“Merger Consderation”). Id. 1 4.

On February 11, 1998, the plaintiffs and Jack Meehar? met with Jonathan Ledecky, the
Chairman and former President of USOP, and James Claypoole, the President of USOP s Technology
Solutions Group, in the Digtrict of Columbiato discuss their concerns about the decreasing value of
their USOP stock. Id. 1113, 39, 40. The plaintiffs state that at this meeting, Mess's. Ledecky and
Claypoole unconditiondly guaranteed that USOP would remedy the Situation by giving the plaintiffs and
Mr. Meehan unrestricted stock in a new entity, defendant New Aztec. I1d. 140. Additiondly, the
plaintiffs dlege that Mr. Ledecky persondly guaranteed that if USOP did not take action to address
their concerns after the USOP spin-offs occurred, Mr. Ledecky himsalf would make the plaintiffs
whole. 1d. Mr. Claypoole stated that the agreement to make the plaintiffs whole (* February 11
Agreement”) should remain confidentia and that he and Mr. Ledecky would not enter into aformal
written agreement with the plaintiffs. 1d. §42. The plaintiffs sent letters to both Mr. Claypoole
(“Claypoole letter”) and Mr. Ledecky (“Ledecky letter”) to confirm the ord agreement. 1d. 1142, 45,
Exs. A-B. OnJune9, 1998, New Aztec, a corporation and a spin-off of USOP that included PNS,

was created. |d. 145. When the defendants failed to take action to address the plaintiffs concerns

3 Jack Meghan isaplantiff in Meehan et al. v. U.S. Office Products Co. et al., a
related action which has aso been transferred to thisMDL case.
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and make them whole as dlegedly promised, the plaintiffsfiled thisaction. 1d.  49.
B. Procedural Higtory

The plantiffs origindly filed this case in the United States Didtrict Court for the Didtrict of
Ddaware. Subject-matter jurisdiction in that court was premised on diversity of citizenship under 28
U.S.C. §1332. TheMDL Judicid Panel transferred the case to this member of this court for pretria
proceedings pursuant to 28 U.S.C. § 1407, as part of the USOP MDL action. Subsequently, the
plaintiffs filed a four-count complaint focusing on the February 11 Agreement and claming breach of
contract, promissory estoppel, negligent misrepresentation, and violation of the Connecticut Unfair
Trade Practices Act (“CUTPA”). On September 13, 1999 the defendants filed motions to dismiss the
plantiffs complaint. The court granted defendant Ledecky’s motion to dismiss for lack of persona
jurisdiction on January 2, 2001.

The court stayed thisMDL action severd times due to bankruptcy filings, MDL trandfers, and
mediation efforts. Renewed Mot. of Class Action Pls. to Restore Caseto Active List at 1-2. On
January 4, 2002, 10 months after providing notice of its bankruptcy, USOP filed a notice regarding its
liquidation and reorganization. On January 17, 2002 New Aztec filed a suggestion of bankruptcy. On
December 10, 2002 the U.S. Bankruptcy Court for the Digtrict of Massachusetts granted the
Bankruptcy Trustee's motion to dismiss New Aztec's bankruptcy case and authorized the trustee to
provide the secured creditors with the balance of the New Aztec funds. In re Aztec Tech. Partners,
Inc., No. 01-17767 (Bankr. D. Mass. Dec. 10, 2002). New Aztec no longer operates and has no
funds, officers, or directors. Mot. to Withdraw at 1. New Aztec's counsd filed amotion to withdraw

as counsel on December 19, 2002, explaining it cannot authorize or assist in New Aztec's defense
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because New Aztec no longer exists. |d.
1. ANALYSIS

A. The Court Determinesthat Connecticut is Not the Proper Venue
for the Pending Action

Defendant USOP moves the court to dismiss the complaint for improper venue pursuant to 28
U.S.C. §1391. Mot. to Dismiss (USOP) at 13.* The plaintiffs counter that venue is proper in
Connecticut. PIs” Opp'n (USOP) a 6. The plaintiffs dso argue that if venue is not proper in
Connecticut then justice requires the court to transfer the case to the appropriate digtrict rather than
dismissthe action. 1d. at 10.

InaMDL action, the transferee judge has the same jurisdiction and power over pretria
proceedings that the transferor judge would have in the absence of the transfer. Inre Aircrash
Disaster Near Monroe, Mich. on Jan. 9, 1997, 20 F. Supp. 2d 1110, 1111 (E.D. Mich. 1998).
Because the MDL Judicid Pand trandferred the plaintiffsS complaint to the USOP MDL action for
pretria proceedingsin this court, this court must determine whether venue would properly liein the
transferor court, the Digtrict of Connecticut. 1d.

In acase, such asthis one, where jurisdiction is based on diversity, venueis proper in:

(1) ajudicid digrict where any defendant resides, if dl defendants reside inthe same State, (2) a

judicid didrict in which a subgtantia part of the events or omissons giving rise to the clam

occurred, or a subgtantial part of property that is the subject of the action is Situated, or (3) a

judicid digrict in which any defendant is subject to personal jurisdiction at the time the action is
commenced, if thereis no didrict in which the action may otherwise be brought.

4 The two remaining defendants, USOP and Aztec, have filed motions to dismiss.
Accordingly, when citing to the different motions, oppositions, and replies, the court specifiesthe
corresponding defendant in parentheses.



28 U.S.C. §1391(a); Compl. 6. Barring specia circumstances such as pendant venue, the plaintiff in
aMDL action has the burden of establishing for each claim that venue is proper in the transferor date.
In re Aircrash Disaster, 20 F. Supp. 2d at 1111; Washington v. Gen. Elec. Corp., 686 F. Supp.
361, 362 (D.D.C. 1988); Am. Homecare Fed'n, Inc. v. Paragon Scientific Corp., 27 F. Supp. 2d
109, 112 (D. Conn. 1998). Venueis not necessarily limited to one digtrict. Miller v. Meadowlands
Car Imports, Inc., 822 F. Supp. 61, 64 (D. Conn. 1993).

In acase smilar to the case at bar, two New Jersey companies formed a contract in New
Jersey for the purchase of a Lamborghini Digblo. 1d. One of the parties paying the deposit was a
Connecticut resident and two of the $25,000.00 deposit checks were drawn on Connecticut banks.
Two years later, the contract was assigned to a party residing in Connecticut. Id. at 63-64. The
plaintiffsfiled the case in Connecticut daming fraud in the inducement, violaions of CUTPA, and
breach of contract. Id. Pursuant to 28 U.S.C. 8 1391(a), the court held that the allegations did not
support venue in Connecticut because the substantid part of the events or omissons giving rise to the
clam occurred in New Jersey. |d. at 64.

The plaintiffsin the matter a bar assert that venue is proper in Connecticut pursuant to 28
U.S.C. 8§ 1391(8)(2) because a substantia part of the events or omissions giving rise to the clams
occurred in Connecticut. PIs” Opp'n (USOP) a 6. The significant events giving rise to the plaintiffs
clamsthat occurred in Connecticut include the plaintiffs writing of the Ledecky and Claypoole letters
and the financid injury to the plaintiffs. Compl. 11143, 45; Pis” Opp’'n (USOP) at 9-10 (explaining that

the plaintiffs felt the impact of the breach of contract at their resdences and places of business, which



arein Connecticut). The criticd actsthat occurred in the Digtrict of Columbiainclude the negotiation of
and assent to the February 11 Agreement, which is the subject of the breach of contract and
promissory estoppel clams; and the defendants' misrepresentations and omissions, which are the
subject of the negligent misrepresentation and CUTPA clams. Washington, 686 F. Supp. at 362,
Compl. 111 31, 34, 36, 40-45, Exs. A-B. Asthe Miller court determined in evauating the New Jersey
acts, this court determines that the acts occurring in the Digtrict of Columbia comprise a substantid part
of the events or omissons giving rise to the damsin the complaint, while the acts that occurred in
Connecticut do not. 28 U.S.C. § 1391(a)(2); Miller, 822 F. Supp. at 64. Accordingly, venueis
proper in the Digtrict of Columbia but not Connecticut.

The judge presding over a case laying venue in the wrong didtrict “shdl diamiss, or if it bein the
interest of judtice, transfer such caseto any didtrict or divison in which it could have been brought.” 28
U.S.C. 8§ 1406(a); Wild v. Subscription Plus, Inc., 292 F.3d 526, 529-31 (7th Cir. 2002). The
defendants provide no reason why transfer of venue, as opposed to dismissa of the complaint, would
be contrary to the interests of justice. Given the complex procedura posture of this action, transfer of
venue is more efficient than dismissd, as dismissal could require the plaintiffs to refile their complaint in a
different digtrict and begin the MDL procedures anew. Because atrandfer of venue to the Didtrict of
Columbia best servesthe interests of justice, the court grants defendant USOP s motion to the extent it
asksthe court to rule that venue isimproper, and denies the motion to the extent that it requests
dismissa. Wild, 292 F.3d at 529-31.

B. The Court Determinesthat Countsl, 11, and 1V Fail to Statea Claim
and Count 111 isnot Adequately Plead



In this section, the court addresses the defendants motions to dismiss the complaint for falure
to properly state a claim for breach of contract, promissory estoppdl, and CUTPA and grantsthe
defendants motionsin part. The court next congders the defendants motions to dismiss the negligent
misrepresentation count for failure to properly plead reasonable reliance and grants the defendants
motionsin part. The motions are denied in part because the court dismisses the CUTPA and negligent
misrepresentation claims without pregjudice.

1. Legal Standard for a Motion to Dismissfor Failureto Statea Claim

For acomplaint to survive a Rule 12(b)(6) motion to dismiss, it need only provide a short and
plain satement of the claim and the grounds on which it rests. Fep. R. Civ. P. 8(a)(2); Conley v.
Gibson, 355 U.S. 41, 47 (1957). A motion to dismiss under Rule 12(b)(6) tests not whether the
plantiff will prevail on the merits, but instead whether the plaintiff has properly sated aclam. Fep. R.
Civ. P. 12(b)(6); Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by
Harlow v. Fitzgerald, 457 U.S. 800 (1982). The plaintiff need not plead the dements of aprima
facie casein the complaint. Svierkiewiczv. Sorema N.A., 534 U.S. 506, 511-14 (2002) (holding
that a plaintiff in an employment-discrimination case need not establish her prima-facie casein the
complant); Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1114 (D.C. Cir. 2000). Thus, the
court may dismiss acomplaint for faillure to sate aclam only if it is clear that no rdlief could be granted
under any set of factsthat could be proved consstent with the dlegations. Hishon v. King &
Spalding, 467 U.S. 69, 73 (1984); Atchinson v. District of Columbia, 73 F.3d 418, 422 (D.C. Cir.
1996).

In deciding such amation, the court must accept dl of the complaint’s well-pled factud



alegations as true and draw al reasonable inferences in the nonmovant’ sfavor. Scheuer, 416 U.S. at
236. The court need not accept astrue legd conclusons cast asfactud dlegations. Kowal v. MCI
Communications Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994). While the court must generdly limit
its review to facts dleged within the complaint, the court may adso consider facts of which judicid notice
may be taken and documents that are both referenced in the complaint and centrd to the plaintiff’s
cdam. Phillipsv. Bureau of Prisons, 591 F.2d 966, 969 (D.C. Cir. 1979); Lipton v. MCI
Worldcom, Inc., 135 F. Supp. 2d 182, 186 (D.D.C. 2001).
2. Preiminary Issues

Before turning to the arguments in the motions to dismiss regarding the specific counts, the court
addresses two issues that affect the later rulings. The first issue is whether the February 11 Agreement
is acontract separate from the Reorganization Agreement or amodification of the Reorganization
Agreement. The second issue requires a determination of what law gpplies to the substantive daimsin
this diversty action.

a. Doesthe February 11 Agreement M odify the Reor ganization Agreement
Or Arethe Two Agreements Separ ate Contracts?

Whether the February 11 Agreement modifies or is separate from the Reorganization
Agreement is Sgnificant for two reasons. Firg, the Reorganization Agreement satesthat it “shdl be
governed by and congtrued, interpreted, and enforced in accordance with the laws of Delaware.”
Reorganization Agreement 8 10.8. Thus, the characterization of the February 11 Agreement
determines which law the court should apply to the rdlevant clams. The second reason is that the

parties agreed that the Reorganization Agreement “shall not be amended or modified except by a



written instrument duly executed by each of the partieshereto . ... 1d. 8§ 10.2. Thus, if the ora
February 11 Agreement is a modification of the Reorganization Agreement, it violates the
Reorganization Agreement. Id.

The plantiffs claim that the February 11 Agreement and the origind Reorganization Agreement
are two separate and independent contracts. Compl. 1111 20, 40; PIs” Opp'n (USOP) at 13. The
defendants contend that the February 11 Agreement, which would increase the plaintiffs Merger
Congderation, is merely an atempt to modify the Reorganization Agreement in response to the
decrease in value of the USOP stock that congtitutes the Merger Congderation. Mot. to Dismiss
(USOP) at 18 n.21; Mot. to Dismiss (New Aztec) at 3.°

As noted, when resolving amotion to dismiss, the court is not required to accept legd
conclusons presented in acomplaint as factud dlegations. Kowal, 16 F.3d at 1276. Thus, the court is
not required to defer to the plaintiffs assertion that the February 11 Agreement and the origind
Reorganization Agreement are separate contracts. Rather, the court must evauate thisissue for itself.
The court points out that the Reorganization Agreement aready addresses circumstances that could
result in an adjustment of the Merger Consideration. Reorganization Agreement 88 1.3-1.4. Asthe
February 11 Agreement addresses a possibility aready addressed in the Reorganization Agreement —a
need to adjust the Merger Congderation — the facts aleged in the complaint suggest that the court

could deem the oral agreement amodification of the Reorganization Agreement. See generally Compl.

5 Defendant New Aztec adopts essentidly dl of the arguments in defendant USOP's
motion to dismiss except for the argument that the case should be dismissed for improper venue. Mot.
to Dismiss (New Aztec) at 3 & n.2.

10



Because this determination requires afactud andyss, and other rdevant facts may dso exis, the court
defersthis criticd ruling to alater phase of thiscase. Hishon, 467 U.S. a 73. For the limited purpose
of ruling on the pending motions to dismiss, the court adopts the plaintiffs assertion that the
Reorganization Agreement does not bar the possible existence of the February 11 Agreement. 1d.
Consequently, the Reorganization Agreement’ s choice-of-law provision does naot, at this point, govern
the clams regarding the February 11 Agreement and the Reorganization Agreement does not bar the
ord agreement. Reorganization Agreement 88 10.2, 10.8.
b. Choice-of-law Analysis

In adiversty action transferred pursuant to 28 U.S.C. § 1407(a), the transferee court gpplies
the choice-of-law rules of the state where the transferor court sits. Ferensv. John Deere Co., 494
U.S. 516, 518-19 (1990). Because the transferor court in this case sits in Connecticut, this court
applies Connecticut choice-of-law rulesto determine what substantive law to apply to the contract and
tort clams regarding the February 11 Agreement. Ferens, 494 U.S. at 519.

I. The Contract Claims

Pursuant to Connecticut law, the threshold choice-of-law issue is whether there is an outcome-
determinative conflict between the gpplicable laws of the jurisdictions with a potentia interest in the
case. Lumbermens Mut. Cas. Co. v. Dillon Co., 9 Fed. Appx. 81, 83 (2d Cir. 2001). When the
interested states' laws relevant to the operative facts produce the same outcome, thereis no redl
conflict between the jurisdictions. O'Connor v. O'Connor, 519 A.2d 13, 25 n.18 (Conn. 1986).
When no conflict exigs for a certain issue, the court may decide that issue using the law that is common

to dl of the affected jurisdictions. Haymond v. Statewide Grievance Comm., 723 A.2d 821, 826
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(Conn. Super. Ct. 1997), aff'd, 723 A.2d 808 (1998).

The plaintiffs argue that the laws of both the Digtrict of Columbia and Connecticut apply to the
contract claims because the laws of the two jurisdictions do not conflict. Pls” Opp’'n (USOP) at 41-
43. The defendants argue that the choice-of-law clause in the Reorganization Agreement governsthe
contract clams. Mot. to Dismiss (USOP) at 18 n.21. The court has dready determined that the
choice-of-law provison does not govern the contract clamsin thiscase. Part 111.B.2.asupra. The
court therefore evaluates the law relevant to the contract claims of both the Digtrict of Columbiaand
Connecticut and concludes that they do not conflict.? Part I11.B.4 infra. Consequently, the court
applies the laws of both of these affected jurisdictions to the contract clams. Haymond, 723 A.2d at
826.

ii. TheTort Claims

The plaintiffs pleading of CUTPA and smilar Delaware statutes crestes a conflict of law for
the plaintiffs tort dams Travel Servs. Network, Inc. v. Presidential Fin. Corp., 959 F. Supp. 135,
146 (D. Conn. 1997) (stating that a court should evauate the applicability of CUTPA claims by

determining whether it would gpply Connecticut law under the choice-of-law rules of the forum dtate).

6 If the laws of the two jurisdictions did conflict, the court would gpply only the laws of
the Didtrict of Columbia, pursuant to Connecticut’s Sgnificant relaionship test. Reichhold Chems,,
Inc. v. Hartford Accident & Indem., 703 A.2d 1132, 1136 (Conn. 1997) (evaluating (1) the place of
contracting; (2) the place of negotiating; (3) the place of performance; (4) the location of the contract’s
subject-matter; and (5) the place of incorporation and the place of business of the parties). Pursuant to
this test, when the place of negotiating the contract and the place of performance are in the same Seate,
courts should generaly gpply the law of that state. |d.; Restatement (Second) of Conflictsof Law 8
145 (1971). Digtrict of Columbialaw would apply to the contract claims because the aleged place of
contracting, negotiation, and performance is the Didrict of Columbia. Compl. 1 11, 22, 40-45;
Reichhold Chems., 703 A.2d at 1136.
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Connecticut’ s choice-of-law rules for tort claims dictate that courts should gpply the law of the Sate
with the mogt sgnificant relationship to the occurrence. O’ Connor v. O’ Connor, 519 A.2d 13, 21, 23
(Conn. 1986) (citing Restatement (Second) of Conflicts of Law 88 6, 145 (1971));
Abernathy/MacGregor Group, Inc. v. Ellis, 1994 WL 372726, a * 3 (Conn. Super. Ct. July 8,
1994). In gpplying this test, the court gpplies the following consderations:
(@) the needs of the interstate and internationd systems, (b) the rlevant policies of the forum,
(c) the rlevant policiesof other interested states and the relative interests of those statesinthe
determination of the particular issue, (d) the protection of justified expectations, (€) the basic
policies underlying the particular field of law, (f) certainty, predictability and the uniformity of
result, and (g) ease in the determination and gpplication of the law to be applied.
O’ Connor, 519 A.2d at 22; Restatement (Second) of Conflictsof Law 8 6 (1971). The court must
a0 gpply the following factors: (1) the place where the injury occurred; (2) the place where the
conduct causing the injury occurred; (3) the domicile, resdence, nationality, place of incorporation and
place of business of the parties, and (4) the place where the relaionship, if any, between the partiesis
centered. |d. Courts should evauate contacts involving different locations according to the locations
relative importance with respect to the relevant issues of the case. O’ Connor, 519 A.2d at 23.
Accordingly, the court applies the most sgnificant reationship test to the facts relating to the
plantiffs tort clams, which are both based on the defendants misrepresentations regarding the
February 11 Agreement. O’ Connor, 519 A.2d at 23; Appleton v. United States, 2001 WL 45473,
a *3(D.D.C. Jan. 5, 2001) (citing Redmond v. State Farm Ins. Co., 728 A.2d 1202, 1207 (D.C.
1999)); Pro-Fitness, Inc. v. Plankenhorn, 1995 WL 774494, at *3 (Conn. Super. Ct. Dec. 6,

1995). The court gpplies the factorsin order of relative importance to the issues of the case.

Considering the second factor, the court observes that becauise the misrepresentations and the oral
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contract alegedly occurred at the parties February and May 1998 meetingsin the Didtrict of
Columbig, the conduct causing the injury occurred in the Digtrict of Columbia. Compl. 11{] 40-45.
Turning to the fourth factor of the test, the place where the parties’ relationship is centered, the court
consdersthat the parties met in the Digtrict of Columbia, their relaionship is based on the their
common ownership of USOP stock, and USOP is located in the Didtrict of Columbia. O’ Connor, 519
A.2d a 23; Compl. 11 11, 40-45.

Thefirgt factor of the test directs the court to consder the place where the injury occurred.

O’ Connor, 519 A.2d at 23. To the extent that the injury occurs where the economic impact isfdt, the
plantiffsfet their financid loss in Connecticut, their place of resdence.  Consdering the resdences and
places of business of the parties as required by the third factor, the court observes that defendant
USOP s place of busnessisthe Digtrict of Columbia, USOP s place of incorporation is Delaware, and
defendant New Aztec is incorporated in Delaware and has executive offices in Massachusetts. Compl.
11111-12. Both plaintiffs resde and work in Connecticut. 1d. 1 8, 20.

Evauating the contacts involving the different locations according to the locations' reldive
importance with respect to the relevant issues of the case, the court emphasizes that the parties met in
the Digtrict of Columbia and their relationship centered around the vaue of the stock of USOP, located
in the Digtrict of Columbia. Aber nathy/MacGregor Group, 1994 WL 372726, at * 3 (performing
choice-of-law analysis for fraud and CUTPA clams and focusing on the location of the parties
business meetings and not their residences). Therefore, the court concludes that Digtrict of Columbia
law appliesto thetort clams. O’ Connor, 519 A.2d at 23.

3. TheCourt Dismissesthe Claim Alleging Violations of the Connecticut
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Unfair Trade Practices Act and Its Delaware Counter parts: Count IV

In Count 1V, the plaintiffs claim that the defendants violated CUTPA. CUTPA provides that
“no person shal engage in unfair methods of competition and unfair or deceptive acts or practicesin the
conduct of any trade or commerce.” Conn. Gen. Stat. 8§ 42-110b(a). The defendants argue that
Count 1V fallsto state a cognizable clam because it dleges violaions of CUTPA and unspecified
Ddaware law despite the fact that Digtrict of Columbialaw gppliesto the plaintiffs tort daims. Mot. to
Dismiss (USOP) at 31-32; Mot. to Dismiss (New Aztec) at 3. Asdiscussed in the court’ s choice-of -
law andyss, the law of the Didtrict of Columbia, and not the law of Connecticut, is applicable to the
plaintiffs tort daims”” O’ Connor, 519 A.2d at 23.

Addressing the possibility that the court will grant the defendants motion to dismiss the
CUTPA cdam, the plaintiffs request — in a one-sentence footnote — a dismissal without prejudice so that
they may replead the unfair trade practices clam using an appropriate satute. PIs” Opp’'n (USOP) at
43 n.7. The plaintiffs provide no law to support this request, provide no motion to amend the complaint
pursuant to Federd Rule of Civil Procedure 15(a), and provide no proposed amended complaint as
required by Locd Civil Rule 7.1(i). Other than their generd requests for adismissd with prejudice, the
defendants do not specificaly address this request and do not assert that the requested amendment
would be prejudicial.

This circuit requirestria courts to grant liberaly requests for leave to amend. Firestone v.

Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996) (quoting Foman v. Davis, 371 U.S. 178, 182

! CUTPA claims sound in tort for choice-of-law purposes. Bailey Employment Sys.,

Inc. v. Hahn, 655 F.2d 473, 476 (2d Cir. 1981).
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(1962)). Courts dmost dways grant leave to amend when the complaint falls to properly plead fraud
clamswith particularity. 1d. at 1209. In adtudion very smilar to the Stuation crested by the plaintiff’s
footnote, this circuit overturned atria court’s denia of leave to amend when the plantiff had aleged the
wrong statute and sought leave to replead the count with the proper statute. Harrison v. Rubin, 174
F.3d 249, 253 (D.C. Cir. 1999) (reversing the ruling that granted the defendant’ s motion to dismiss
and denied the motion to amend the complaint). Recognizing this precedent, the court grants the
plantiffs request to replead Count VI usng asmilar satute from the Didtrict of Columbia. 1d.; PIs’
Opp'n (USOP) at 43 n.7. Accordingly, the court grants in part the defendants motionsto dismiss
Count 1V for falure to state aclaim on which relief can be granted and dismisses Count IV without
prejudice.
4. The Court Dismissesthe Plaintiffs Breach of Contract Claim: Count |

In this section, the court addresses the plaintiffs claim that the defendants breached the
contract negotiated on February 11, 1998. As discussed supra, the plaintiffs argue that the February
11 Agreement is separate and apart from the Reorganization Agreement. Pls” Opp'n (USOP) &t 4.
Mr. Ledecky dlegedly persondly guaranteed USOP s performance of this February 11 Agreement in
exchange for the plaintiffs agreement to refrain from selling their ocks prior to the spin-off of a portion
of USOP. Compl. 40. The plaintiffs assert in Count | that despite their demands and reliance, the
defendants refused to comply with the February 11 Agreement. Compl. 149. In responseto this
breach of contract allegation, the defendants argue that the breach of contract clam failsto state a
proper claim because the parties never reached an agreement. Mot. to Dismiss (USOP) at 18; Mat. to

Dismiss (New Aztec) at 3.
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An enforceable contract exists only if there is* (1) agreement asto dl materid terms; and (2)
intention of the partiesto be bound.” Jack Baker, Inc. v. Office Space Dev. Corp., 664 A.2d 1236,
1238 (D.C. 1995) (citations and quotation marks omitted); see also Thames River Recycling, Inc. v.
Gallo, 720 A.2d 242, 251 & n.7, 261 (Conn. App. Ct. 1998). “Vagueness of expression,
indefiniteness and uncertainty asto any of the essentid terms of an agreement, have often been held to
prevent the creation of an enforceable contract.” Rosenthal v. Nat’| Produce Co., 573 A.2d 365,
369-70 (D.C. 1990) (quoting 1 A. Corbin, Corbin on Contracts § 95, at 394 (1963)); see also
Herbert S Newman & Partnersv. CFC Constr. Ltd. Partnership, 674 A.2d 1313, 1322 (Conn.
1996) (stating there is no mutua assent to an accord when the parties disagree as to payment terms).
The terms of a contract must be definite enough that a court can identify the obligations that it should
enforce. Rosenthal, 573 A.2d at 370.

To have ameeting of the minds, there must be a mutual agreement as to the substance and
terms of a contract. Jack Baker, 664 A.2d at 1238; Owen v. Owen, 427 A.2d 933, 937 (D.C.
1981); Geary v. Wentworth Labs., Inc., 760 A.2d 969, 972-73 (Conn App. Ct. 2000) (stating no
contract is formed when essential matters are left open for further consderation). Materid terms
include price, payment terms, duration, and the identity of the partiesinvolved. Jack Baker, 664 A.2d
at 1238; Anchorage-Hynning & Co. v. Moringi€llo, 697 F.2d 356, 363-64 (D.C. Cir. 1983)
(applying Didrict of Columbialaw). Without agreement as to the parties or terms, thereis no way of
knowing who is bound by the contract or what they arerequired to do. Id. Findly, “if thereisa
discrepancy between the terms of an instrument annexed to a pleading and its interpretation in the

pleading, the former must prevall.” Munter v. Lankford, 127 F. Supp. 630, 633 (D.D.C. 1955)
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(stating thet thisis an dementary rule); see also ALA, Inc. v. CCAIR, Inc., 29 F.3d 855, 859 n.8 (3d
Cir. 1994). A court can dismiss clamsfor failure to state aclaim on which relief can be granted when
the complaint includes facts demondrating that success on the meritsisimpossible — in other words,
when the plaintiffs “plead [themselves] out of court.” Sparrow, 216 F.3d at 1116.

One problem with the alleged contract or promise is that the complaint and the Ledecky and
Claypoole letters describe the parties, debtors, and caculation of the debt differently. First, the
Ledecky and Claypoole |etters vary the identity of the aleged contract’ s parties and debtors. Compl.
Exs. A-B. The complaint states that the contract binds the plaintiffs, USOP, and Mr. Ledecky and
dates that the latter two parties will compensate the plaintiffs usng New Aztec stock. 1d. 1 40-45.
However, the Ledecky letter sates that “[o]ur understanding isthat [New Aztec] will provide Phil
Arturi, Bruce Torello, Jack Meehan, and the Aztec International shareholders with exercisable stock
options....” Id. Ex. B. Thisletter does not mention a persond guarantee by Mr. Ledecky or an
obligation by USOP. Id. This contradiction within the complaint shows that a critical materid term —
namely, the identity of the debtors—was not sufficiently definite. Rosenthal, 573 A.2d at 369-70
(stating that materid termsto a contract cannot be indefinite); Jack Baker, 664 A.2d at 1238; Geary,
760 A.2d at 972-73.

A second contradiction exigts regarding the method used to cd culate the amount of money or
stock options that the debtor would owe the plaintiffs. The plaintiffsfirst detail the expected payment as
the price differentid between the Merger Consderation, as defined in the Reorganization Agreement,
and the stock valued at the end of closing on the trigger date (the point when the parties will calculate

the vaue of the plaintiffs USOP stock). Compl. 940, Ex. A. The Claypoole |etter scemsto rely on
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the spin-off date, April 25, 1998, asthe trigger date; while the complaint and the Ledecky letter rely on
adate, September 7, 1998, anticipated to be 90 days after alater spin-off date. 1d. 11 47-49, Exs. A-
B. Agan, the plaintiffs vary amateria term of the dleged contract. Rosenthal, 573 A.2d at 369-70;
Jack Baker, 664 A.2d at 1238 (explaining that for a contract to exist, the parties must agreeto dl of its
materid terms); Housing Auth. v. Melvin, 533 A.2d 1231, 1233 (Conn. App. Ct. 1987).

In addition to these contradictions, the Ledecky letter demonsirates indefiniteness by referring
to the contract as a proposal, stating “we are open to alter native measures within this ninety-day
window to achieve thisif you fed the stock option proposal is unworkable for any reason” and “[i]f our
under standing differs from yours, please let us know as soon as possible.” I1d. Ex. B (emphasis
added). Ciriticd to the formation of an ora contract isthat al parties intend to be bound by their oral
agreement. Jack Baker, 664 A.2d at 1238; Geary, 760 A.2d at 972-73. The Ledecky letter
indicates that the plaintiffs did not assume that Mr. Ledecky intended to be bound by the aleged
February 11 Agreement. Compl. Ex. B. Furthermore, Mr. Claypool€' s dleged statement that the
parties should not enter into aformal written agreement and that Mr. Ledecky would not at that time
accept aletter detailing the agreement dso indicate that the defendants did not intend to be bound by
any agreement.® 1d. 7 42.

In sum, the February 11 Agreement is indefinite and its terms are contradictory. For the parties

8

This concluson is especidly strong when considered in light of the Reorganization
Agreement’ s prohibition of ord modifications. Reorganization Agreement § 10.2. Regardless of
whether the February 11 Agreement isamodification of the Reorganization Agreement or isa
separate and digtinct contract, the plaintiffs must have known that the agreement could be
congtrued as a prohibited oral modification. Jack Baker, 664 A.2d at 1238 (requiring an intent to
be bound by the contract)
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to be bound by their ord agreement, the agreement must show an intent to be bound, must contain all
materid terms, and must not be vague or indefinite. Jack Baker, 664 A.2d at 1238; Rosenthal, 573
A.2d at 369-70; Geary, 760 A.2d at 972-73. The February 11 Agreement is not complete, as
demondtrated by the Claypoole and Ledecky |etters wherein the plaintiffs vary the materid terms, and
does not indicate an intent to be bound, as demonstrated by the use of the words “proposd” and
“dternative measures’ in the Ledecky letter. 1d.; Compl. §40-45, Exs. A-B. Thus, the court grants
the defendants motionsto dismiss Count | because the complaint demonstrates that no facts could

entitle the plantiffs to relief for thesedams. Sparrow, 216 F.3d at 1116; Conley, 355 U.S. at 46-47.
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5. The Court Dismissesthe Claim for Promissory Estoppel: Count |1

In response to the plaintiffs promissory estoppd clam regarding the statements made in 1998,
the February 11 Agreement, the defendants argue that given the facts plead by the plaintiffs, no promise
could have existed and thus the promissory estoppel claim fails to state a proper clam. Mot. to Dismiss
(USOP) a 18; Moat. to Dismiss (New Aztec) a 3. The plaintiffs counter that the facts in the complaint
do dlege adefinite promise and the plaintiffs reasonably relied on this promise. Pls” Opp'n (USOP) at
28-31.

To establish a promissory estoppd claim, the plaintiffs must show (1) a promise; (2) that the
promise reasonably induced reliance on it; and (3) that the promisee relied on the promiseto hisor her
detriment. Smard v. Resolution Trust Corp., 639 A.2d 540, 552 (D.C. 1994) (citing Choate v.
TRW, Inc., 14 F.3d 74, 77 (D.C. Cir. 1994) (explaining that an assurance is not a promise));
Chotkowski v. Sate, 690 A.2d 368, 380 (Conn. 1997). The promise must be definite, as reliance on
an indefinite promise is not reasonable. Granfield v. Catholic Univ. of Am., 530 F.2d 1035, 1040
(D.C. Cir. 1976); In re Phillips Petroleum Sec. Litig., 881 F.2d 1236, 1250 (3d Cir. 1989);
D'Ulisse-Cupo v. Bd. of Dirs. of Notre Dame High School, 520 A.2d 217, 213 (Conn. 1987).
Finally, though a promise need not be as specific and definite as a contract, it must still be apromise
with definite terms on which the promisor would expect the promiseeto rely. Bender v. Design Sore
Corp., 404 A.2d 194, 196 (D.C. 1979) (citing Granfield, 530 F.2d at 1040); D'Ulisse-Cupo, 520
A.2d at 213.

As discussed supra, the court has determined that the February 11 Agreement isnot an

enforceable contract because the terms and identity of the primary debtor are unclear and the
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agreement is vague and indefinite. Part 111.B.4 supra; Compl. 11 40-45, Exs. A-B. For these reasons
—which are explained in the previous subsection of this opinion —the plaintiffs complaint, including the
attached Ledecky and Claypoole letters, provides so many factsthat it demonstrates that the promise
was nether clear nor definite. Sparrow, 216 F.3d at 1116; Smard, 639 A.2d at 552 (stating that
vagueness of terms negate the inference that a promise of employment existed); D'Ulisse-Cupo, 520
A.2d at 213.

The promissory estoppel clam aso fails because the plaintiffs could not have reasonably relied
on the statements, and the defendants would not expect reliance, when the statements varied how their
compensation would be calculated and who the primary debtor was. Compl. 1 40-45, Exs. A-B;
Granfield, 530 F.2d at 1040-41 (affirming ruling that statements were too confusing and contradictory
to form apromise); In re Phillips Petroleum Sec. Litig., 881 F.2d a 1250 (reliance on an indefinite
promiseis not reasonable); Stewart v. Cendant Mobility Servs. Corp., 2002 WL 442385, at *4
(Conn. Super. Ct. Feb. 21, 2002). Reliance on the ord statements is also unreasonable given that the
parties were aware that the Reorganization Agreement could bar ora modifications and the defendants
explicitly refused to commit to the agreement in writing. Compl. 1 42; Reorganization Agreement §
10.2; Bender, 404 A.2d a 196 (explaining that no promise existed when the agreement was not in
writing and the appellees had expressed that no agreement would exist until the parties Sgned alesse).
Accordingly, the court grants the defendants motions to dismiss Count 11 for fallure to state a
cognizabledam. Sparrow, 216 F.3d at 1116; Conley, 355 U.S. at 47.

6. The Court Dismissesthe Negligent Misrepresentation Claim: Count 11

In this count, the plaintiffs dlege that the defendants negligently misrepresented that they would
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make the plaintiffswhole. Compl. 40-45. Addressing the defendants motions to dismissthe
negligent misrepresentation count, the court first discusses the generd requirements for negligent
misrepresentation and then determines that the plaintiffs failed to properly plead reasonable reliance.

Under Didrict of Columbialaw, aclam for negligent misrepresentation requires a showing thet
(2) the defendant made a fase statement or omission of afact, (2) the statement or omisson wasin
violation of aduty to exercise reasonable care, (3) the fdse satement or omission involved a materia
issue, (4) the plaintiffs reasonably and to their detriment relied on the fase information, and (5) the
defendant’ s challenged conduct proximately caused injury to the plaintiffs. Appleton, 2001 WL
45473, a * 3 (citing Redmond, 728 A.2d at 1207); Steele v. Isikoff, 130 F. Supp. 2d 23, 34 (D.D.C.
2000); Remeikis v. Boss & Phelps, Inc., 419 A.2d 986, 990 (D.C. 1980).

Aswith fraud daims, negligent misrepresentation clams must adequatdy dlege all of the
required e ements, including alegations that the plaintiff reasonably relied on the dleged
misrepresentation.® Alicke v. MCI Communications Corp., 111 F.3d 909, 912 (D.C. Cir. 1997)
(applying Didrict of Columbialaw to dismiss clams of fraud and negligent misrepresentation); Smith v.
Wash. Metro. Area Transit Auth., 1997 WL 182286, a *5 (D.D.C. Apr. 4, 1997) (same). Inthe

commercid context, not only must the plaintiffs plead reasonable rdiance, but the plaintiffs must plead

o Similar to the requirements for pleading fraud clams, “fallure to meet the pleading
requirements of Rule 9(b) may dso befatd to plaintiffs claims of negligent misrepresentation.” Shields
v. Wash. Bancorporation, 1992 WL 88004, a *9 (D.D.C. Apr. 7, 1992) (citing Marra v. Burgdorf
Realtors, Inc., 726 F. Supp. 1000, 1007 (E.D. Pa. 1989) (applying Pennsylvanialaw)); Nelson v.
Nationwide Mortgage Corp., 659 F. Supp. 611, 618 (D.D.C. 1987) (requiring particularity for
negligent misrepresentation claims).
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reliance that is objectively reasonable. 1d.

The court now turns to the defendants argument that the court should dismiss Count 111 (the
negligent misrepresentation claim) because the plaintiffs fail to adequately dlege reasonable reiance.
Mot. to Dismiss (USOP) at 30; Mot. to Dismiss (New Aztec) a 3. Because the parties relationship is
commercid, Digrict of Columbialaw requires the fraud and negligent misrepresentation clams to
include dlegations of reliance that are objectively reasonable. Alicke, 111 F.3d at 912.

Congruing the complant in the plaintiffs favor, the court consders severd facts regarding the
February 11 Agreement that are critica to the court’ sreliance andysis: defendant Ledecky claimed that
he knew the stock prices would increase, defendant Ledecky stated that defendant Ledecky or USOP
would compensate the plaintiffs for the lossin vaue of their USOP stock, the method and amount of
compensation was unclear, the agreement was ord, the defendants refused to Sgn awritten agreement,
the defendants told the plaintiffs that the agreement was confidentia, and the Reorganization Agreement
prohibits oral modifications. Compl. 11 40-45; Reorganization Agreement 8 10.2; Alicke, 111 F.3d at
912. Inthe samilar context of fraud, the Digtrict of Columbia Court of Appeds has explained that
“[o]ne cannot close his eyes and blindly rely upon the assurances of another absent some fiduciary
relationship or emergency . . .." Hercules & Co. v. Sham Rest. Corp., 613 A.2d 916, 934 (D.C.
1992). Here, the parties had acommercia and arm'’ s-length, not afiduciary, rdationship.’® Also, the

court has aready determined that the statements were too indefinite and contradictory to create a

10 Factsin the Reorganization Agreement demondrate that the Reorganization Agreement
was an am’ s-length transaction: the plaintiffs were represented by legd counsel during the negotiation
and execution of the contract, and the contract was the mutua product of the consultation, negotiation,
and agreement of the parties to the agreement. Reorganization Agreement 88 10.11-10.12.
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promise or contract. Part 111.B.4-5 supra. In light of the facts set forth in this paragraph, the plantiffs
reliance on the aleged misrepresentations regarding the compensation by the defendants resembles
blind reliance and not objectively reasonable reliance. Hercules, 613 A.2d at 934; Alicke, 111 F.3d at
153 (holding that reliance was unreasonabl e because even though al long-distance cdls were billed by
the defendant in whole-minute increments, “no reasonable customer could actudly believe that each and
every phone cdl she made terminated at the end of afull minute’).

Further eva uating the reasonableness of the reliance, the court considers § 10.2 of the
Reorganization Agreement that requires any modification of the Reorganization Agreement to bein
writing and executed by each of the parties to the agreement. The February 11 Agreement was ord
and did not include dl of the parties to the Reorganization Agreement. Compl. 40-45. The plaintiffs
were aware of § 10.2 as they sgned the contract after negotiating, drafting, and reviewing it with their
legal counsel. Reorganization Agreement 88 10.11-10.12. Digtrict of Columbia courts have ruled that
no reasonable trier of fact could conclude that a plaintiff reesonably relied on ord representations
contradicted by express written provisons. Smith, 1997 WL 182286, at *5 (holding that no
reasonable trier of fact could conclude that the plaintiff reasonably relied on ord representations of his
superior that were contradicted by the express written provisons of the manua governing employment);
Hercules, 613 A.2d a 934 (determining that reliance on statements contradicted by the contract and
not in the contract was unreasonable). Although the plaintiffs were aware of § 10.2, and dthough the
February 11 Agreement alegedly modified the Merger Consideration that USOP would pay to the
plaintiffs, the plaintiffs have plead no facts to demonstrate why a reasonable person would be so certain

that the February 11 Agreement was outside of the scope of § 10.2 that they would detrimentaly rely
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on thisconcluson. 1d.

In the smilar context of fallure to plead fraud with particularity, the D.C. Circuit has ruled that a
dismissal with prgudice is warranted only when the triad court determines that there exist no facts,
consgtent with the chalenged complaint, that could cure the pleading deficiency. Firestone, 76 F.3d at
1208. Whilethe court is not aware of any facts that could demonstrate reasonable reliance regarding
the February 11 Agreement, the court recognizes that such facts might exist and therefore dismisses the
negligent misrepresentation dlaim without prejudice. 1d.; Alicke, 111 F.3d at 912. For these reasons,
the court grants the defendants motions to dismiss Count 111 for failure to properly plead reasonable
reliance, but denies the motions to the extent that they request adismissal with prgjudice™* Firestone,

76 F.3d at 1208; Alicke, 111 F.3d at 912.

Hu Asthe court dismisses Count |11 for failure to properly plead reasonable reliance, the

court need not reach the defendants additiond arguments regarding deficiencies in the plaintiffs clams.
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V. CONCLUS ON

For the foregoing reasons, the court grants in part and deniesin part the motions to dismiss of
defendants USOP and New Aztec. The court grants defendant USOP s motion to the extent that it
requests aruling of improper venue but denies the maotion to dismiss for improper venue. If the plaintiffs
file an amended complaint within 60 days, then the court will direct the Clerk of the Court to transfer
the venue of the complaint to the Didtrict of Columbia. The court dso rulesthat the plaintiffsfailed to
date a claim upon which relief may be granted for Counts1-11 and IV. Consequently, the court grants
the defendants’ motions for dismissal of these counts. Because the court dismisses Count 1V without
prejudice, the court denies the motions to dismiss Count IV to the extent they request a dismissa with
prgudice. If the plantiffsintend to amend their complaint to replead this count using gpplicable law,
they must do so within 60 days. The court dso determinesthat Count 111 fails to adequately plead
negligent misrepresentation and thus dismisses this count without prejudice, granting the motions to
dismiss this count but denying them to the extent they request a dismissal with prgudice. An order
directing the parties in a manner consstent with this Memorandum Opinion is separately and

contemporaneoudy issued this 4th day of March, 2003.

/9
Ricardo M. Urbina
United States Didrict Judge
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: U.S. OFFICE PRODUCTS CO.
SECURITIESLITIGATION

Master File No.: 1999-ms-137 (RMU)
PHILLIPH. ARTURI and : MDL No.: 1271
BRUCE E. TORELLO, :
: Civil Action No.: 1999-382 (AVC)

Paintiffs : (D. Conn.)

V. : Document Nos.: 39, 41, 116
UNITED STATES OFFICE PRODUCTS
CO., AZTEC TECHNOLOGY
PARTNERS, INC., and
JONATHAN LEDECKY

Defendants.

ORDER

GRANTING IN PART AND DENYING IN PART DEFENDANT USOP's M oTION TO DISMISS;
GRANTING IN PART AND DENYING IN PART DEFENDANT NEW AZTEC'S M OTION TO DISMISS;
GRANTING THE PLAINTIFFS’ M OTION FOR LEAVE TOAMEND THE COMPLAINT;
GRANTING HALEAND DORRLLP's M oTioN TO WITHDRAW ASCOUNSEL FOR NEW AZTEC

For the reasons gtated in this court’s Memorandum Opinion separately and contemporaneoudy
issued this 4th day of March, 2003, itis

ORDERED that defendant USOP s motion to dismissisGRANTED in part and DENIED
inpart; anditis

FURTHER ORDERED that defendant New Aztec's motion to dismissis GRANTED in
part and DENIED in part; anditis

ORDERED that the plaintiffs motion for leave to amend the complaint is GRANTED and



the plaintiffs may file an amended complaint within 60 days of the dete of this order; and it is
FURTHER ORDERED that Hae and Dorr LLP s motion to withdraw as counsdl for New Aztec is
GRANTED.

SO ORDERED.

/9
Ricardo M. Urbina
United States Didtrict Judge




